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STATEMENT OF ISSUES

l. Whether North Dakota’s implied consent laws represent a valid
exception to the Fourth Amendment’s search warrant requirement and/or impose
a coerced or unconstitutional condition on drivers in exchange for receiving
driving privileges.

. Whether Keltner waived any claim he might have regarding the
Department's authority to suspend his driving privileges by failing to identify the
issue in his Notice of Appeal and Specifications of Error so as to comply with the
requirements of N.D.C.C. § 28-32-42(4) and, instead, raising the issue for the
first time on appeal.

. Whether the Department had the authority to suspend Keltner's
driving privileges despite the fact Deputy Schoening did not check the box on the
Report and Notice indicating that he informed Keltner of the implied consent
advisory.

STATEMENT OF CASE

Stark County Deputy Sheriff Kurt Schoening (“Deputy Schoening”)
arrested Burt Justin Keltner (“Keltner”) on June 8, 2013, for the offense of driving
a vehicle while under the influence of intoxicating liquor. (Appellant's Appendix
(“Appellant's App.”) 4.) Following the hearing, the hearing officer issued her
findings of fact, conclusions of law, and decision revoking Keltner's driving

privileges for a period of 91 days. (Id. at5.)



STATEMENT OF FACTS

On June 8, 2013, at approximately 12:30 a.m., Deputy Schoening stopped
a vehicle that was being driven by Keltner after he observed “a white pickup spin
his tires at the stop sign and take off at a fast pace ... a fast rate of speed and
fishtail as they call it onto States Avenue to go southbound.” (Transcript (“Tr.") 4,
. 16-23; 6, I. 22 - 7, |. 23.) After speaking with Keltner and observing indicia of
intoxication, Deputy Schoening requested Keltner submit to a series of field
sobriety tests to which Keltner consented. (Tr. 11, Il. 13- 18.)

After Keltner failed the horizontal gaze nystagmus test, the one-leg stand
test, and the walk-and-turn test, Deputy Schoening “read to [] Keltner the North
Dakota implied consent advisory” and “asked [] Keltner if he would take an Alco-
Sensor FST breath test.” (Tr. 22, ll. 6-14.) Keltner “stated if I'm going to jail
either way, why should | take it?” (Tr. 23, Il. 7-9.)

Deputy Schoening placed Keltner under arrest for the offense of driving a
vehicle while under the influence of intoxicating liquor. (Tr. 23, Il. 13-19.) After
transporting Keltner to the Stark County Law Enforcement Center, Deputy
Schoening “read [] Keltner the North Dakota implied consent advisory” and
“asked [] Keltner if he would take the Intoxilyzer 8000 breath test,” to which
Keltner “stated he would.” (Tr. 26, Il. 11-18.) The result of the Intoxilyzer test
established Keltner had a blood alcohol concentration of 0.119% by weight. (Tr.

28, 1I. 12-13.)



PROCEEDINGS ON APPEAL TO DISTRICT COURT

Keltner requested judicial review of the administrative decision by the
Stark County District Court pursuant to N.D.C.C. § 39-20-06. (Appellant's App.
6-7.) On appeal, among other matters, Keltner alleged:

[18] The Administrative Hearing Officer erred in the Conclusions

of Law because the breath test taken by law enforcement
was a warrantless search and the department failed to

establish an exception to the warrant requirement. . . See
N.D.C.C. § 28-32-46(1) and Missouri v. McNeely, uU.S.
___(2013).

[4] The Administrative Hearing Officer erred in the Conclusions
of Law because the unconstitutional conditions doctrine
articulated in Frost v. Railroad Comm’n, 271 U.S. 583, 593-
94 (1926) applies to North Dakota's implied consent law
making it unconstitutional when a test is sought without a
valid search warrant. . . .

(id.)
Judge William Herauf issued a Memorandum Opinion on September 16,
2013, in which he affirmed the hearing officer's decision. (ld. at 8-18.) Judge

Herauf ruled “Keltner's reliance on Missouri v. McNeely, Frost v. RR Comm’n,

and Bumper v. North Carolina is not pervasive.” (ld. at 14.)

Judgment was entered on September 18, 2013. (ld. at 20-21.) Keltner
appealed the Judgment to the North Dakota Supreme Court. (Id. at 22.) On
appeal, the Department requests this Court affirm the Judgment of the Stark
County District Court and the Department’s decision suspending Keltner's driving

privileges for a period of 91 days.



“The Administrative Agencies Practice Act, N.D.C.C. ch. 28-32, governs
the review of administrative license suspensions.” Ringsaker v. Dir., N.D. Dep't
of Transp., 1999 ND 127, §/ 5, 596 N.W.2d 328. “On appeal from a district court’s
review of an administrative agency’s decision, [the North Dakota Supreme Court]
review[s] the agency decision.” Elshaug v. Workforce Safety & Ins., 2003 ND
177, § 12, 671 NW.2d 784. The Court reviews “the agency’'s findings and
decisions, and not those of the district court, though the district court's analysis is

entitled to respect if its reasoning is sound.” Hawes v. N.D. Dep’t of Transp.,

STANDARD OF REVIEW

2007 ND 177, 11 13, 741 N.W.2d 202.

Section 28-32-46, N.D.C.C,,

administrative agency’s order unless one of the following is present:

1.

2.

The order is not in accordance with the law.

The order is in violation of the constitutional rights of the
appellant.

The provisions of this chapter have not been complied with
in the proceedings before the agency.

The rules or procedure of the agency have not afforded the
appellant a fair hearing.

The findings of fact made by the agency are not supported
by a preponderance of the evidence.

The conclusions of law and order of the agency are not
supported by its findings of fact.

The findings of fact made by the agency do not sufficiently
address the evidence presented to the agency by the
appellant.

provides the Court must affiirm an



8. The conclusions of law and order of the agency do not
sufficiently explain the agency’s rationale for not adopting
any contrary recommendations by a hearing officer or an
administrative law judge.
N.D.C.C. § 28-32-46.

“When reviewing the agency'’s factual findings, [the Court] do[es] not make
independent findings of fact or substitute [its] judgment for that [of the] agency,
but determine[s] only whether a reasoning mind reasonably could have
determined the factual conclusions were proven by the weight of the evidence
from the entire record.” Ringsaker, at 5. “When an ‘appeal involves the
interpretation of a statute, a legal question, this Court will affirm the agency’s

order unless it finds the agency’s order is not in accordance with the law.

Harter v. N.D. Dep't of Transp., 2005 ND 70, | 7, 694 N.W.2d 677 (quoting

Phipps v. N.D. Dep't of Transp., 2002 ND 112, | 7, 646 N.W.2d 704). The

“interpretation of a statute is a question of law fully reviewable on appeal.” State
v. Fasteen, 2007 ND 162, {] 8, 740 N.W.2d 60.

LAW AND ARGUMENT

. North Dakota’s implied consent laws represent a valid exception to
the Fourth Amendment’s search warrant requirement and do not

impose a coerced or unconstitutional condition on_drivers in
exchange for receiving driving privileges.

“Unreasonable search and seizures are prohibited by the Fourth
Amendment of the United States Constitution, applicable to the states through
the Fourteenth Amendment, and by Article I, § 8 of the North Dakota

Constitution.” Fasteen, at 6. “When a search or seizure is within the protection

of the Fourth Amendment, a warrant generally must be obtained.” State v.



Huber, 2011 ND 23, { 12, 793 N.W.2d 781. “Searches and seizures without a
warrant are not unreasonable under the Fourth Amendment if the government
can show the search or seizure falls under one of the well-delineated exceptions

to the search warrant requirement.” State v. Matthews, 2003 ND 108, { 10, 665

N.W.2d 28.

“Consent and exigent circumstances are exceptions to the warrant

requirement.” Hoover v. Dir., N.D. Dep't of Transp., 2008 ND 87, q 15, 748

N.W.2d 730. Section 39-20-01, N.D.C.C., was in effect on the date of Keltner's
arrest on June 8, 2013, provided for the consent to the chemical test, as follows

Any individual who operates a motor vehicle on a highway or on
public or private areas to which the public has a right of access for
vehicular use in this state is deemed to have given consent, and
shall consent . . . to a chemical test, or tests, of the blood, breath,
or urine for the purpose of determining the alcohol concentration or
presence of other drugs, or combination thereof, in the individual's
blood, breath, or urine. . . . The law enforcement officer shall also
inform the individual charged that refusal of the individual to submit
to the test determined appropriate will result in a revocation for up
to four years of the individual's driving privileges.

N.D.C.C. § 39-20-01 (2011).

The Supreme Court has held that “[tlhe essence of our implied consent
laws is that the driver of a vehicle in North Dakota is deemed to have consented
to submit to a chemical test if arrested for driving, or being in actual physical

control while intoxicated.” State v. Murphy, 516 N.W.2d 285, 287 (N.D. 1994).

“The fact that North Dakota drivers are able to refuse testing is a matter of

legislative grace.” Id.; see also Grosgebauer v. N.D. Dep't of Transp., 2008 ND

75, 91 11, 747 N.W.2d 510 (“Section 39-20-01, N.D.C.C., establishes that consent



to testing is presumed. This presumption is tempered by legislative grace
allowing a driver to opt out of testing.”).
“There is no Federal constitutional right to be entirely free of intoxication

tests.” Murphy, 516 N.W.2d at 286, n. 1 (citing Schmerber v. Cal., 384 U.S. 757

(1966), for the proposition that “blood test taken against defendant’s will did not
violate due process under the Fourteenth Amendment, right against self-
incrimination under Fifth Amendment, right to counsel under Sixth Amendment,
and right from unlawful search and seizures under Fourth Amendment’). See

also N.D. Dep't of Transp. v. DuPaul, 487 N.W.2d 593, 598 (N.D. 1992)

(although license is “important privilege,” it is not “constitutionally guaranteed”);

State v. Mische, 448 N.W.2d 412, 413 (N.D. 1989) (“It is well established that
individuals do not have a natural right to drive a motor vehicle on a public

highway ...."); State v. Larson, 419 N.W.2d 897, 898 (N.D. 1988) (driver's license

not unconstitutional “title of nobility”); State v. Kouba, 319 N.W.2d 161, 163 (N.D.

1982) (driving is “a privilege which a person enjoys subject to the control of the
State in its valid exercise of its police power”).
Implied consent laws such as sections 39-20-01 and 39-20-14 represent

exceptions to the Fourth Amendment's warrant requirement. See, e.g., State v.

Geiss, 70 So.3d 642, 647 (Fla. Ct. App. 2011) (“Florida cases have held that the
implied consent statute imposes greater restrictions on obtaining blood samples

without a warrant than federal and state constitutional search and seizure

protections.”); State v. Madison, 785 N.W.2d 706, 708 (lowa 2010) (“A driver's

consent under lowa’s implied-consent procedure is analyzed using the ‘voluntary



consent’ exception to the warrant requirement of the Fourth Amendment.”); State
v. Aleman, 109 P.3d 571, 575 (Ariz. Ct. App. 2005) (“Under Arizona law, absent
express consent, police may obtain a DUI suspect's blood sample only pursuant
to a valid search warrant, Arizona's implied consent law or the medical blood
draw exception.”) (internal citation omitted). Consent obtained under implied
consent laws eliminates the need for the State to establish exigent

circumstances. See State v. Johnson, 301 P.3d 287, 298 (Kan. 2013) (“[H]aving

established the recognized warrantless search exception of consent, the State
was not required to also establish probable cause plus exigent circumstances.”).
On appeal, Keltner abandons his prior reliance before the district court on

the United States Supreme Court’'s decision in Missouri v. McNeely, u.s.

___, 133 S.Ct. 1552 (2013). (Appellant's App. 6.) In McNeely, “[rleading from a
standard implied consent form, the officer explained to McNeely that under state
law refusal to submit voluntarily to the test would lead to the immediate
revocation of his driver’s license for one year and could be used against him in a
future prosecution.” Id. at 1557. After McNeely refused the test, “[t]he officer
then directed a hospital lab technician to take a blood sample.” Id. The Supreme
Court rejected the position that “the natural metabolization of alcohol in the
bloodstream presents a per se exigency that justifies an exception to the Fourth
Amendment’s warrant requirement for nonconsensual blood testing in all drunk-

driving cases.” Id. at 1556.



The Supreme Court expressly recognized the continued viability of implied
consent laws as a recognized exception to the warrant requirement in the
absence of demonstrated exigent circumstances. The Supreme Court stated:

As an initial matter, States have a broad range of legal tools to
enforce their drunk-driving laws and to secure BAC evidence
without undertaking warrantless nonconsensual blood draws. For
example, all 50 States have adopted implied consent laws that
require motorists, as a condition of operating a motor vehicle within
the State, to consent to BAC testing if they are arrested or
otherwise detained on suspicion of a drunk-driving offense. Such
laws impose significant consequences when a motorist withdraws
consent; typically the motorist's driver's license is immediately
suspended or revoked, and most States allow the motorist's refusal
to take a BAC test to be used as evidence against him in a
subsequent criminal prosecution.

Id. at 1566 (internal citations omitted).
Keltner further argues his consent was not voluntarily given because he
was coerced into giving consent by the reading of the implied consent advisory.

Appeliant's Br. 7] 20-21. In State v. Brooks, 838 N.W.2d 563, 5§71 (Minn. 2013),

the Minnesota Supreme Court addressed the impact of McNeely on whether the
defendant’s consent under Minnesota’'s implied consent law to blood and urine
tests following arrests for driving while impaired was free and voluntarily given.

“Brooks argue[d] that he did not truly have a choice of whether to submit
to the tests because police told him that if he did not do so, he would be
committing a crime, and he contends that the fact that police advised him that it
is a crime to refuse the chemical tests renders any consent illegally coerced.” |d.
at 570. The Minnesota Supreme Court, however, disagreed stating:

The Supreme Court and our court have addressed the issue of

coercion within the context of implied consent statutes. In South
Dakota v. Neville, 459 U.S. 553, 564 (1983), the Supreme Court




held that a driver is not coerced into testifying against himself in
violation of the Fifth Amendment when the State introduces his
refusal to submit to chemical tests into evidence in a criminal trial
for driving under the influence. The Court concluded that “the State
did not directly compel respondent to refuse the test, for it gave him
the choice of submitting to the test or refusing.” While the “choice
to submit or refuse to take” the test may be a “difficult” one,
the Court held that the decision was “not an act coerced by
the officer.” We followed the analysis in Neville when we held
that Minnesota’s implied consent law, even though it makes it
a crime to refuse testing, also does not coerce a driver into
testifying against himself.

Id. at 570-71 (internal citations omitted). The court ruled “a driver's decision to
agree to take a test is not coerced simply because Minnesota has attached the
penalty of making it a crime to refuse the test.” Id.

As with Keltner, Brooks also claimed the United States Supreme Court’s

decision in Bumper v. North Carolina, 391 U.S. 543 (1968), required the

conclusion that he did not consent to the search. Id. at 571. In responding to the
argument, the Minnesota Supreme Court stated:

Unlike Bumper, the Minnesota Legislature has given those who
drive on Minnesota roads a right to refuse the chemical test. If a
driver refuses the test, the police are required to honor that refusal
and not perform the test. Although refusing the test comes with
criminal penalties in Minnesota, the Supreme Court has made clear
that while the choice to submit or refuse to take a chemical test “will
not be an easy or pleasant one for a suspect to make,” the criminal
process “often requires suspects and defendants to make difficult
choices.” Bumper therefore does not support Brooks's argument
that the State unlawfully coerced his consent.

Id. (internal citations omitted).
Relying on the United States Supreme Court’'s decision in Frost v. R.R.

Comm’'n of State of Cal., 271 U.S. 583 (1926), Keltner next alleges that North

Dakota’s implied consent laws impose an unconstitutional condition by requiring

10



drivers surrender the right to be free from unreasonable searches in exchange
for receiving driving privileges. Appellant's Br. {[{ 28-29. In Frost, the Supreme
Court stated that the government may not grant a privilege on condition that the
recipient forfeits a constitutional right:

[A]s a general rule, the state, having power to deny a privilege
altogether, may grant it upon such conditions as it sees fit to
impose. But the power of the state in that respect is not unlimited,
and one of the limitations is that it may not impose conditions which
require the relinquishment of constitutional rights. If the state may
compel the surrender of one constitutional right as a condition of its
favor, it may, in like manner, compel a surrender of all. It is
inconceivable that guaranties embedded in the Constitution of the
United States may thus be manipulated out of existence.

Id. at 593-94.
“[T]o invoke this ‘unconstitutional conditions’ doctrine, [a party] must first
show the statute in question in fact denies them a benefit they could otherwise

obtain by giving up their [constitutional] rights.” Council of Indep. Tobacco Mfrs.

of Am. v. State, 713 N.W.2d 300, 306 (Minn. 2006). Because Keltner failed to

demonstrate an unconstitutional search, the Supreme Court does not need to
analyze Keltner's argument under the unconstitutional conditions doctrine.
Neither Bumper nor Frost support Keltner's arguments that Deputy
Schoening’s request he submit to the Intoxilyzer test was a warrantless, coerced,
or otherwise unconstitutional search. North Dakota’s implied consent laws
represent valid exceptions to the Fourth Amendment's search warrant
requirement and do not impose a coerced or unconstitutional condition on drivers

in exchange for receiving driving privileges.

11



Il. Keltner waived any claim he might have regarding the Department’s
authority to suspend his driving privileges by failing to identify the

issue in _his Notice of Appeal and Specifications of Error so as to
comply with the requirements of N.D.C.C. § 28-32-42(4) and, instead,

raising the issue for the first time on appeal.

The North Dakota Supreme Court has held on numerous occasions that
“lulnder N.D.C.C. § 39-20-06, a person appealing to the district court from the
Department’s decision to suspend driving privileges must comply with the
specifications-of-error requirement of N.D.C.C. § 28-32-42(4)." Daniels v.

Ziegler, 2013 ND 157, ] 7, 835 N.wW.2d 852. In Daniels, the Supreme Court

stated:

“Both statutes require the filing of specifications of error. To comply
with the requirements of N.D.C.C. § 28-32—42(4), the specifications
of error must ‘identify what matters are truly at issue with sufficient
specificity to fairly apprise the agency, other parties, and the court
of the particular errors claimed.” This Court stated that after its
decision in Vetter, it would no longer tolerate imprecise or
boilerplate specifications of error. Boilerplate specifications of error
are those that are general enough to apply to any administrative
agency appeal. This rationale has also been applied in driver's
license suspension cases. Furthermore, the same purpose for
filing the specifications of error applies under both statutes -- to
prevent meaningless specifications of error. We recognize that
compliance with the specifications-of-error requirement, because of
the different time limitations for filing, may be more difficult under
N.D.C.C. § 39-20-06, but this is for the legislature to address.”

Id. (internal citations omitted) (quoting Dettler v. Sprynczynatyk, 2004 ND 54, q

15, 676 N.W.2d 799).
Furthermore, “[a] party may not raise an issue for the first time on appeal.”

See First Nat'| Bank & Trust Co. of Williston v. Jacobsen, 431 N.W.2d 284, 287

(N.D. 1988). See also Caldis v. Board of County Comm'rs, 279 N.W.2d 665, 666

(N.D. 1979) (“Our court has reiterated the general rule numerous times that
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parties cannot raise an issue for the first time on appeal to the supreme court,
except in cases involving original jurisdiction and certain criminal matters.)
On appeal, Keltner alleges:
The Department lacked jurisdiction to suspend Mr. Keltner's driving
privileges because the certified report required by N.D.C.C. § 39-
20-03.2(3) failed to indicate ‘that the individual was tested for
alcohol concentration under this chapter’ by failing to indicate that
Mr. Keltner was advised pursuant to N.D.C.C. § 39-20-01(3).
Appellant’s Br. ] 31-35, 38. Keltner's citation to section to 39-20-01(3) places
into doubt the substance of his argument due to the fact that the referenced
statutory subsection was not implemented until the effective date of H.B. 1302 on
July 1, 2013 - i.e., after the date of Keltner's arrest on June 8, 2013.

Therefore, for purposes of addressing his argument, it is presumed Keltner,
instead, intended to refer to the implied consent advisory as set forth in N.D.C.C.
§ 39-20-01 (2011) as in effect on the date of his arrest. Keltner's Report and
Notice shows Deputy Schoening did not check the box indicating Keltner was
advised according to the non-commercial law enforcement implied consent
advisory. See Appellant’s App. 4.

Keltner did not include the foregoing argument in his Notice of Appeal and
Specifications of Error nor did he raise the argument in his Appellant's Brief
before the district court. See Appellant's App. 6-7; Appellant’s Br. (District Court)
(Record Doc Entry # 21). The fact that Keltner's allegation challenges the
authority of the Department to suspend his driving privileges does not change the

ultimate result which follows from these procedural deficiencies. Cf. Daniels, at

M 3, 11 (declining to address Daniel's claim “that the Department lacked
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authority to suspend his driving privileges because the deputy did not adequately
complete the report and notice form and the submission for blood form 104" due
to the fact it did not comply with the specificity requirements of N.D.C.C. § 28-32-
42(4)).

Keltner waived any claim he might have regarding the Department's
authority to suspend his driving privileges because Deputy Schoening did not
check the box on the Report and Notice indicating that he informed Keltner of the
implied consent advisory by failing to identify the issue in his Notice of Appeal
and Specifications of Error so as to comply with the requirements of N.D.C.C. §

28-32-42(4) and, instead, raising the issue for the first time on appeal.

11l. The Department had the authority to suspend Keltner's driving
privileges despite the fact Deputy Schoening did not check the box

on the Report and Notice indicating that he informed Keltner of the
implied consent advisory.

The prerequisites for the exercise of Department’s jurisdiction to suspend

or revoke a person'’s driving privileges are established by statute. See Bosch v.

Moore, 517 NW.2d 412, 413 (N.D. 1994). “The Department's authority to
suspend a person's license is given by statute and is dependent upon the terms

of the statute.” Aamodt v. N.D. Dep't of Transp., 2004 ND 134, 9 15, 682 N.W.2d

308. “The Department must meet the basic and mandatory provisions of the
statute to have authority to suspend a person’s driving privileges.” Id.

“Whether the provision is basic and mandatory rests primarily on whether
the Department'’s authority is affected by failure to apply the provision.” Morrow

v. Ziegler, 2013 ND 28, 1 9, 826 N.W.2d 912 (citing Aamodt, at §] 23). The Court

must articulate “what in [the statute] is a basic and mandatory requirement such
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